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2. As will be seen from what we have heretofore said, the damages sustained by 
appellee were avoidable and resulted from the manner in which the sewerage sys- 
tem was maintained and operated and were therefore temporary in their character. 
The nuisance from which these damages resulted was a continuing nuisance against 
which the statute of limitations did not run, except for such damages as had occurred 
five years before the institution of the action. The determination of the damage 
sustained within that period was properly referred to a jury, and the court did not 
err in transferring the case to the ordianry docket for that purpose. 

Appellant's objection to the verdict of the jury are largely directed to the action 
of the court in fixing as the measure of damages the temporary, rather than the per- 
manent, injury to appellee's property; but, as we have seen, in this the court was 
correct. City of Georgetown v. Kelly (123 S. W., 251); City of Henderson v. Robin- 
son (152 Ky., 245, 153; S. W., 224); City of Henderson v. Herron (152 Ky., 341, 153 
S. W., 440). 

Some objection is also made that the damages awarded are excessive. While the 
proof is not without conflict as to the extent of the injury to appellee's property, the 
proof shows satisfactorily that upon his lot appellee has three storerooms fronting 
Main Street, used for business purposes, with rooms above, some of which he uses 
as a residence for himself and family, a basement under the whole of the building 
used in connection with the storerooms, a large frame warehouse, and a small dwell- 
ing upon the rear of the lot; and that the use, occupancy, and rental value of all of 
these buildings were materially injured during the whole of the five years covered 
by the finding of the jury, and during dry seasons the entire property was rendered 
almost unfit and unsafe for use. This being the case, we are unable to say from the 
evidence that $2,500 is in excess of the real injury sustained by appellee. It is cer- 
tainly not so excessive as to indicate passion or prejudice in the finding, as must be 
the case under the code before a reversal can be ordered. 

All question of any damage to appellee by reason of his having been deprived of 
the use of the water from the stream by the pollution thereof from the city sewage 
is eliminated by the evidence which conclusively shows that the water of the stream 
had been rendered unfit for such use long before the city turned the sewage into it 
by the natural surface drainage from a large and thickly populated portion of the 
city. 

For the reasons indicated, the judgment upon the verdict of the jury for damages 
is affirmed, and the judgment of the chancellor granting the injunction is reversed 
for proceedings consistent herewith. 

MICHIGAN SUPREME COURT. 
Hernia — An Award Under the Michigan Workmen's Compensation Law Sustained. 

Bell v. Hayes-Ionia Co. (June 1, 1916.) 

Hernia which develops alter a strain from lifting is the result of an "accident" within the meaning o; that 
term as used in the Michigan workmen's compensation law. A workman who suffers from such an 
injury in the course of his employment is therefore entitled to compensation. 

1158 Northwestern Eeporter, 179.] 

Kuhn, J.: The claimant has been awarded compensation under Act No. 10, P. A. 
1912. The award was made in the first instance by a committee of arbitration and 
was approved by the industrial accident board, and that decision is brought to this 
court by certiorari for a review of the findings. 

The substance of the testimony which bears on the alleged accident is that the 
claimant was employed by the respondent in work on automobile bodies, which 
required frequent lifting of them; that on May 29, 1914, the window of the room 
where he was working had been put down during a storm and had swollen enough to 
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make it stick; after the storm had ceased Bell put it up again, and it required con- 
siderable exertion. He testified: 

That after lifting the window he "felt something come down that felt quite painful"; that "when I felt 
the pain after lifting the window I went to the toilet and found a lump there. * * * The lump was 
about like an egg. It was on my right groin. I never noticed the lump before." 

This happened at 4 o'clock. He continued to work, lifting bodies, until 5.30 
o'clock, closing time. On his way home he felt faint and complained to his wife of 
an inclination to vomit. When asked whether he noticed any condition that made 
him think he had hernia, he said: 

It came down Friday night. I got it back Saturday, and Sunday it stayed in place. On Monday when 
I went to work it came out again. 

He did not work Saturday and Sunday, but returned to his usual work on Monday, 
and suffered pain all day. When he reached home that night the doctor was called, 
and after some effort reduced the hernia. An operation proved necessary, and was 
performed, and the claimant was disabled for 10 weeks. Compensation was awarded 
him for that period at $6.92 per week, in addition to medical and hospital expenses 
for three weeks, the period of his confinement. 

Among the several points relied upon by respondents for a disallowance of the claim 
the one most extensively discussed is that the injury did not result from an accident. 
The argument goes upon the theory that a hernia is the result "not of a single fortuitous 
event, but either of the anatomical defect of the claimant or of the long-continued 
lifting for a number of months;" that hernia is the result of a very gradual process; 
that it is not an accident, but a disease. Medical authorities are quoted from and the 
testimony of expert witnesses presented to substantiate the theory. But, whether 
this theory is correct or not, the argument is disposed of by the decision in the recent 
case of Robbins v. Original Gas Engine Co. (157 N. W. 437, Pub. Health Repts., Sept. 1, 
1916, p. 2375). There is evidence that the claimant felt a pain in the groin after 
raising the window and discovered a hernial protuberance immediately afterwards. 
He continued to work, and "both lifting the window and lifting the body caused this 
pain. I was pulling up the window when the pain came on, and also when I lifted 
the body." The work on Monday, after he had "got the hernia back," caused more 
pain and brought it down again, so that the physician had difficulty reducing it. It 
is clear that the committee and the board were justified in finding that the hernia was 
pushed through and made so acute by the lifting of the window as to disable the 
claimant. See La Veck v. Parke, Davis & Co. (157 N. W., 72). Such an injury 
entitled the claimant to compensation. See Skinner v. Commercial Travelers' Mutual 
Accident Association (157 N. W., 105); Robbins v. Original Gas Engine Co., supra. 

The respondents offered in evidence the report of Dr. Knapp, who attended the 
claimant, in which it was stated: 

Patient says for two or three weeks been having pain in groin, and that while closing a window at 
factory felt strain which in two or three days resulted in strangulated hernia. 

It was presented in connection with the following testimony of Dr. Knapp: 

I would callit a p3rfectly fresh puncture. It was evident to ma that thj hernia was caused as claimed. 
Indications are to the effect that the act of putting up the window and lifting the body from the work 
bench caused the bowel to go through and form a sac. * * * I b3liovo, as near as I can tell, he had 
no rupture before, and he had it afterwards. The preponderance of evidence seems to show that it came 
on at that time as the result of his work. 

Mr. Smith. Dr. Knapp, did he say anything to you about having had a paininhisside previous to this? 

Dr. Knapp. Afterwards I asked him how long he had had it, and he said he did not know anything 
aboutit; on Saturday he lifted the window and the body, and felt it come on him then. 

Mr. Smith. You reported to the insurance company, "Patient says for two or three weeks been having 
pain in groin"; is that so, Mr. Bell? 

Mr. Bell. I don't remember saying that. 

Mr. Smith. -The report was made June 9; where do you suppose the doctor got that idea? 
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Mr. Bell. I might have told him that. I have tried to bo honorable and truthiul and always have. 
I don't remember saying that, although I might havo said it at that time. 

Mr. Smith. Howdo you account tor this report? 

Dr. KNAPr. Ho must havo told mo that he had had previous pain there or 1 would not have made such 
report. It might bo that this condition arose before if-that is the same paiD, or it might have been a pain 
in the abdomen lower down. 

The board rejected the report. This evidence might properly have been received, 
since it contradicted a part of Dr. Knapp's testimony. But the error is not of suffi- 
cient importance to invalidate the findings. The presence of a structural weakness 
or actual pain, antedating the injury alleged, in the region where the injury occurred, 
does not preclude a recovery if the injury itself is distinct and the result of a particular 
strain causing a sudden protrusion of the intestine. As in Robbins v. Original Gas 
Engine Co., supra, there was testimony to support a finding that the claimant made a 
distinct and unusual exertion, that he immediately felt unusual pain, and presently 
discovered a protrusion through the abdominal wall about the size of an egg. And it 
may be appropriately said here also that: 

It is assumed that it was the first time the sac had been forced through the abdominal wall. If it is also 
assumed that there was a certain lack of physical integrity in the parts where the injury was manifested, 
still 1 think claimant muy have compensation for the injury he suffered. (Bobbins v Original Gas Engine 
Co., 157 N. W. 439; Pub. Health Itepts., Sept. 1, 1916, p. 2375).) 

See also La Veck v. Parke, Davis & Co., supra, and recent decisions of the Massa- 
chusetts court, Re Madden (222 Mass. 487, 111 N. E. 379; Pub. Health Repts., July 14, 
1910, p. 1877), and Crowley v. City of Lowell, Mass. (Ill N. E. 786), for an application 
of the same principle. The rejected evidence could be given its due weight and 
accorded belief without requiring a finding of no accidental injury on May 29 result- 
ing, from the opening of the window. 

Complaint is made of the action of the board in excluding the extracts from medical 
textbooks offered by the respondents as evidence of the true nature of hernia. As the 
only object of offering such evidence could have been to prove that hernia is not an 
accidental injury, in view of what has been said on this subject it is unnecessary to 
discuss this question. 

It is contended that the finding of the board that there was an accident is not con- 
clusive on this court, under a correct construction of the provision that the "findings 
of fact made by the industrial accident board acting within its powers shall, in the 
absence of fraud, be conclusive." Fraud is not averred or shown. But respondents' 
counsel, treating this as a finding of fact, contend that- the board acta within its power 
only when it deals with an accident to an employee arising out of the employment, 
and that, since such facts (viz, that the injury was an accident, the injured person 
an employee, and the accident one arising out of the employment) are jurisdictional, 
the board's finding of them is not conclusive on this court. "Unless it has before it 
an accidental injury arising out of and in the course of the employment, it is beyond 
its power and authority." If counsel mean that the board's findings of fact are con- 
clusive only when the board is dealing with an accidental injury arising in the course 
of the employment, it is equivalent to saying that such findings of fact are conclusive 
only when made after the facts justifying an award have already been established, 
From this point of view it is difficult to see what facts are to be found or what the pur- 
pose of the findings could be. Manifestly something else was intended by the words 
"acting within its power." 

Undoubtedly the board has no jurisdiction to make an award until it has decided 
upon the facts found by it that the injured person was an employee, that the injury 
was the result of an accident, and that the accident arose in the course of the employ- 
ment, and counsel doubtless means to assert only that the conclusions of the board 
on these points are not binding on this court. Perhaps it is sufficient to say that, 
since we agree with the conclusion of the board on these points, any discussion of the 
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question ia unnecessary. However, an apparent confusion in the recent decisions 
deserves some attention. 

While the board's findings of fact are undoubtedly conclusive on this court (see 
Rayner v. Sligh Furniture Co., 180 Mich. 168, 146 N. W. 665; Lindsteadt v. Sands 
Salt & Lumber Co., 157 N. W. 64), it is clear that the legal conclusions of the Indus- 
trial Accident Board, when based upon findings of fact, are subject to the super- 
vision of this court. See recent cases, Bischoff v. American Car & Foundry Co., 157 
N. W. 34; Robbins v. Original Gas Engine Co. (157 N. W. 437; Pub. Health Repts. 
Sept. 1, 1916, p. 2375). If it is clear upon the facts found by the board that, as a 
legal conclusion, an injury was not accidental, or that it did not arise in the course 
of the employment, a contrary conclusion awarding compensation will not be allowed 
to stand. The act does not make the board's legal conclusions binding on this court. 
It was said in La Veck v. Parke, Davis & Co. (157 N. W. 72), that "where there is 
testimony upon which the accident board can base its conclusion, we will not review 
its action," and cases were cited to support this rule. But we were referring then 
to a conclusion of fact. In Redfield v. Compensation Insurance Co. (183 Mich. 633, 
150 N. W. 362), the findings of the board which were treated as final when supported 
by any evidence were matters purely of fact. In Bayne v. Riverside Storage & 
Cartage Co. (181 Mich. 378, 148 N. W: 412), the question whether the pneumonia which 
caused the death was caused by a particular straining was one purely of fact, and, 
since the testimony was conflicting, it was a matter for the determination of the ac- 
cident board. It was not intended to hold that whether that which caused the 
pneumonia was an accident, and whether the accident, if it was one, arose in the course 
of the employment, were purely questions of fact for the board. 

Since it has not been shown that the board exceeded its power or acted fraudulently, 
we must conclude that the hernia was caused by the strain, on the 29th of May, and 
the order allowing compensation is affirmed. 

OKLAHOMA CRIMINAL COURT OF APPEALS. 

Habit-Forming Drugs — A Conviction for Unlawful Selling of Narcotic Drugs 

Sustained. 

Harrison v. State. (May 27, 1916). 

The Criminal Court of Appeals of Oklahoma sustained a conviction under a State 
statute which prohibited the sale of habit-forming drugs except upon a physician's 
prescription. This law was published in Public Health Bulletin No. 56 at page 191. 

The action was begun by an information, which was filed by the prosecuting attor- 
ney. This information was attacked on the ground that it did not allege that the 
drugs were not sold on a physician's prescription; but the court decided that this 
allegation was not necessary under the Oklahoma law and that the information was 
sufficient. 

The court also decided that the evidence which was presented was sufficient to 
support the verdict of guilty. 

The opinion appears in 157 Pacific Reporter, page 707. 



